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What, me worry?




1. You don’t always have to pay billed.

2. You only need to pay a reasonable
amount.

3. Negotiate the reasonable amount.

4. Make a reasonable payment even if you
can’t negotiate it.

5. Consider paying billed only when all else
falls and member billing I1s a concern.
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Health Care Services are priced and paid
for much differently than typical
commercial transactions.

Compare health care services to potato chips.

The reality Is that most physicians and hospitals do
not expect to receive billed charges.



But the perception nevertheless persists that
In the absence of an agreed amount billed
charges is the default rate at least for
commercial services.

If billed charges Is the default rate, there
would be little reason for providers to
accept less assuming they can attract an
adequate volume of business.



Balance billing Is the attempt to collect from
a patient with insurance the difference
between the payment, if any, received
from the insurer and the additional amount
sought by the provider of service.
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1. Is the coverage HMO (Knox-Keene) or
Insurance”?

2. Are the services emergency or non-
emergency (post-stabilization) services?

3. Did the payer have a contract with the
provider applicable to the services?

4. If not, what was the basis used by the
payer to arrive at the payment made?
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Balance billing should not occur for
enrollees of pre-paid health care service
plans in California because the enrollee
should only be responsible to pay
applicable co-pays, deductibles and/or
coinsurance, and it is the plan’s
responsibllity to pay for the cost of covered
services. Cal. Health & Safety Code
88§ 1342(d), 1367().
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Balance billing is generally not prohibited as
the amount of payment is typically
described in the insurance policy or ERISA
plan documents.

But the amounts payable by insured patients
who receive balance bills is necessarily
affected by the amount of payment
received by the provider from the insurer.

LLB&L

Locke Lord Bissell & Liddell...

oooooooooooooooooooo



Prime Healthcare Services is employing the
strategy of acquiring hospitals and
rejecting existing health plan contracts.

Litigation by and against Prime Healthcare
has been the result.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGQ, SOUTH COUNTY DISTRICT

PRIME HEALTHCARE PARADISE
VALLEY, LLC, a Delaware limited
liability company, doing busincss as
Paradise Valley Hospital;

Case No.
37-2008-00068370-CU-NP-SC

COMPLAINT FOR:

Plaintiff, 1. Breach of Implicd-In-Law Contract

2. Breach of Implied-In-Fact Contract

3. Breach of Assigned Contract

4. Breach of Implied Covenant of Good
Faith & Fair Dealing

5. Quantum Meruit

6. Intentional Interference with

¥S.

KAISER FOUNDATION HEALTH
PLAN, INC.; a California corporation;
KAISER FOUNDATION HOSPITALS, a
California corporation; SOUTHERN

CALIFORNIA PERMANEN1E Contract
MEDICAL GROUP, INC., a California 7. Violation of Bus. & Prof. Code §
corporation; and DOES 1-100, Inclusive 17200

Defendants. DEMAND FOR TRIAL BY JURY
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Plaintiff Prime Healthcare Paradise Valley, LLC, a Delaware limited liability company,
doing busincss as Paradise Valley Hospital (the “Hospital ') hereby complains and alleges
against defendants Kaiser Foundation Health Plan, Inc., a California corporation (“Kaiser
Health Plan™), Kaiser Foundation Hospitals, a California corporation (“Kaiser Hospitals™),
Southern California Permanente Medical Group, a business entity of unknown form

(“SCPMG"), and Does 1 through 100, inclusive, as follows:
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Prime Healthcare Services v. Kaiser Found.
Health Plan, USDC Cent. Dist. CV08-01858

In 5 related actions filed in January 2008
and later removed to federal court, Prime
Healthcare owned hospitals allege that
Kaiser breached implied contracts
requiring Kaiser to pay the “reasonable
value” for emergency services provided to
Kaiser members. $25 million is sought.
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Kaiser Found. Health Plans v. Prime
Healthcare Services, Inc.,
LASC No. BC390969

Kaiser sues Prime |

ealthcare in a separate

Superior Court action seeking an
Injunction and damages caused by
member balance billing.

Kaiser alleges balance billing contrary to
state and federal law. E.g., Health &
Safety Code § 1379, 15 U.S.C. § 1692.
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DMHC v. Prime Healthcare Services,
OCSC Case No. 00108627

In June 2008, DMHC sues Prime for
iInappropriately billing Kaiser members
after suing Kaiser for alleged short
payments.

DMHC alleges member billing violates

ealth and Safety Code section 1379 and

seeks injunctive relief and civil penalties.



“This will be a billion dollar

company.” Prem Reddy
Los Angeles Times 7-8-07



The Answer to the Question Depends on
Numerous Factors.

The Most Important of these Factors is What
Payment is Required in the Absence of a
Contract or Legal Rate?



What is Owed In the Absence of a
Contract or Legal Rate?

In the absence of a contract express or implied in
fact through the conduct of the parties, the
cause of action Is generally for guantum meruit
or the reasonable amount for the services In
guestion.

The action Is equitable in nature to prevent unjust
enrichment.



Cases Applying Quantum Meruit

Bell v. Blue Cross of California, 131 Cal.App.4th 211
(2005)(emergency services provider had claim for
guantum meruit for the reasonable value of the
services).

Prospect Medical Group, Inc. v. Northridge Emergency
Medical Group, 136 Cal.App.4th 1155 (2006), review
granted (5-24-06)(case remanded to trial court to litigate
reasonable amount of payment).



Medicare and Medi-Cal

Medicare Advantage plans are responsible for
emergency services, but non-contracting
providers must accept Medicare Allowable
Rates. 42 U.S.C. § 1395w-22(k); 42 C.F.R. 88
422.113, 422.214.

Medicaid health plans are responsible for payment
of emergency services, but non-contracting
providers are paid the state Medicaid rate. 42
U.S.C. § 1396u-2(b); 42 C.F.R. 88 438.106,

438.114.



THE REASONABLE AMOUNT IS TO BE
DETERMINED BY WHAT THE PROVIDER
RECEIVES AS PAYMENT AND NOT
SOLELY WHAT IS BILLED.

Temple University Hospital v. Healthcare
Management Alternatives, Inc., 832 A.2d 501

(Pa.Super.Ct. 2003) “Services are worth what

people ordinarily pay for them. . . . [The] most
Important guestion is what health care providers
actually receive for services.”



Temple University Hospital

Plan offered to pay the rates in t
contract or the plan’s standarc

ne terminated
out-of-state rate.

Court found that payments at bl
unjustly enrich the hospital.

ed charges would



The “Gould” Standard

« DMHC Regulation for Determining
UCR

e Cal. Code Regs., tit. 28, § 1300.71(a)(3)(B)

— Providers training, qualifications, length of time
In practice;

— nature of services;

— geographic prevailing provider rates;

— other relevant aspects of the medical providers
practice; and

—any unusual circumstances



The “Gould” Standard

 Hospital provider application

—Ingenix and its implication on DMHC
regulation.

* Physician provider application



Safe Harbor Letter

50th % or higher of credible billed charge
database amount






Cases that have been tried illustrate that the
determination of the reasonable value is made
based on all of the evidence not just charges.

San Joaquin Community Hospital v. Health Net of
California, Inc., Cal. Superior Court, Kern County Case
No. S-1500-CV-0000243929 RDR (2002).

Court ruled that Medicare allowable and 42% of charges for
commercial HMO was reasonable.

Court considered evidence about Medicare cost reports,
hospital operating margin and non-par claims payments
and provided the hospital with a reasonable operating

margin on the services.



SCAN Health Plan v. Whittier Hospital Medical Center,
AAA Case No. 72 Y 193 00522 02 TMS.

* Plan used old inapplicable contract to pay claims for 18
months.

 Tenet argued contract applied and that the payments
made over that period evidenced an implied in fact

contract.
« SCAN argued in the absence of a contract only Medicare
allowable amounts were required to be paid.

e Arbitrator ruled SCAN should recover $8 million.



BALANCE BILLING IS THE WILD CARD.

* Indemnity/PPO/Point of Service plan contract defines
level of payment and balance billing may be permitted.

 Medicare/Medicaid balance billing is prohibited.

« Some states prohibit balance billing but don’t establish
benchmarks for payments. Florida (Fla. Stat. § 614.)

« Some states prohibit balance billing and have payment
benchmarks. Maryland (MD Code Ann. Health-Gen. |, §

19-710.1)

« Some states permit balance billing by non-contracted
providers. Texas Tex. Ins. Code art. 20A.18A(Q).

« The DMHC prohibits balance billing.



Balance Billing of HMO Members by Non-
Contracted Providers i1s Permitted in at
Least 4 Western States.

Arizona Rev. Stat. 88 20-1072.

Nevada Admin. Code 695C.190, 695C.215.
Oregon Rev. Stat. § 750.095(2).
Washington Rev. Code § 284-43-110 et seq.



“... the prohibitions against balance billing
found in Health and Safety Code section
1379 apply.”



Prospect Medical Group, Inc. v. Northridge
Emergency Medical Group, 136 Cal.App.4th 456
(2006) review granted (5-24-2006).

1. Whether Health & Safety Code § 1379 prohibits non-
contracted emergency physicians from “balance
billing” individual plan members.

2. Whether emergency room physicians must accept
Medicare rates as payment in full for services rendered
to commercial plan members.

3. Whether Prospect could litigate the reasonableness of
the amounts sought by the emergency room
physicians.



The Prospect court ruled that:

1. Health & Safety Code § 1379 does not prohibit non-
contracted physicians from billing plan members for
covered services.

2. Paying Medicare rates for commercial services was
iInsufficient to comply with state standards for
payments to non-contracted physicians.

3. The case remanded to the trial court for further
proceedings directed at determining the reasonable
amount to be paid to the emergency service providers.



Lessons from the Prospect case.

Medicare allowable is not reasonable for commercial
services.

Perhaps tendering a reasonable amount may have
prevented balance billing.

On May 24, 2006, the California Supreme Court granted
review of the sole question of whether Cal. Health &
Safety Code § 1379 prohibited non-contracted providers
from billing plan members for covered services.



Unfair Billing Pattern Regulation, Cal. Code
Regs. tit. 28, § 1300.71.39

Makes balance billing by emergency service
providers an “unfair billing pattern” under section

1371.39.
Section 1371.39(b)(1) provides In pertinent part:

Unfair billing pattern means engaging in a
demonstrable and unjust pattern of unbundling
of claims, up coding of claims, or other
demonstrable and unjustified billing patterns, as
defined by the department. (Emphasis added.)



CMA Sues to Enjoin New Balance
Billing Regulation



California Medical Ass’'n v. DMHC

On September 26, CMA and health care providers
filed a petition with the Superior Court of
California in Sacramento seeking an injunction
against the new balance billing regulation.

CMA asserted the DMHC lacks authority over the
providers who are not licensed under the Knox-
Keene Act and that the regulations were not
adopted in accordance with the Adminstrative
Procedures Act, Cal. Govt. Code § 11342, et

sed.



Court denied the writ ruling that the regulation was
enforceable.

Left open the question of whether balance billing
for non-emergency services was permissible.



Prospect Medical Group, Inc. v. Northridge

Emergency Medical Group, 45 Cal. 4th 497
(2009).

1. Whether Health & Safety Code § 1379 prohibits non-
contracted emergency physicians from “balance
billing” individual plan members.

2. The California Supreme Court examined several
provisions of the Knox-Keene Act and concluded that
balance billing prepaid health care service plan
members for emergency services was prohibited .

3. Emergency service providers must resolve disputes
about payment directly with the health plan.



Requires patients to agree to pay for emergency
services or supply information about health plan
membership.

Requires the adoption of mechanisms to resolve
disputes between emergency service providers and
health plans.



The California Supreme Court’s holding in Prospect is
limited to emergency services by the facts presented In
the case.

It is unclear what result the court would reach if a case

Involving non-emergency or post-stabilization services
was presented.

Prospect does not apply to insurance but only HMO and
PPO plans licensed by the DMHC.

HMO out-of-network services are generally not covered
without prior authorization.



SB 697 explicitly prohibits all health care
providers from balance billing Healthy
Families Program and Access for Infants
and Mothers subscribers for covered
health care benefits.



AB 1203 requires non-contracting hospitals to
provide information to the patient's health plan or
contracting medical group following a medical
emergency but prior to providing post-
stabilization care.

The bill prohibits the hospital from billing the
patient for post-stabilization care unless the
patient assumes financial responsibility for care,
or the hospital is unable to obtain the health
plan's name and contact information.



EMTALA, 42 U.S.C. § 1395dd et seq.,
requires Medicare providers to render
emergency services regardless of abllity to
pay until the patient Is stabilized.

Health plans must provide coverage for
emergency services and cannot require
prior authorization. Health & Safety Code
§1371.4.



Health plans may require prior authorization as a
prerequisite for payment for necessary medical
care following stabilization of an emergency
condition. Health & Safety Code § 1371.4,

subd. (c).

Health plans shall approve or disapprove a
provider’s authorization request for post-
stabilization care within one-half hour of the
request. Cal. Code Regs. tit. 28, § 1300.71.4,

subd. (b)(1).



Hospitals are required to contact the
patient’s health plan as soon as
reasonably possible, but not until after the
patient’s medical condition Is stabilized.

If the hospital fails to do so, the hospital
cannot bill the patient for post-stabilization
services. Health & Safety Code 8§ 1262.8.
subds. (b)-(c).



If the health plan denies the request for
authorization for post-stabilization medical
care and elects to transfer the patient to
another faclility, it must notify the provider
of the plan’s decision and effect transfer
as soon as possible.

The health plan must pay for all medically
necessary services rendered up to the
time of transfer. Cal. Code Regs., tit. 28, 8
1300.71.4, subd. (c)



Some providers delay notification to health
plans in an attempt to collect billed
charges from health plans for non-
contracted services.

Health plan’s obligation to pay for post-
stabilization care only arises after the
hospital has contacted the plan. Health &
Safety Code § 1371.4, subd. (c).



One of the most common methods used to
determine usual, customary or reasonable
(UCR) amounts are billed charge
databases.

This data Is typically gathered through
surveys to determine market rates for
services furnished by healthcare providers
In defined geographic areas.



Recent Legal Challenges to UCR Pricing

Davekos v. Liberty Mutual Ins. Co., 2008 WL
241613 (Mass.App.Div.) Massachusetts
appellate court reverses trial court decision to
admit evidence offered by insurer that it had
paid chiropractor at the 80th % of the amount for
that locale in the Ingenix database. Appellate
court remanded case back to trial court where
the insurer will be required to demonstrate the
reliability of the underlying data used to
determine the Ingenix values.



In February 2008, the New York Attorney
General iIssued 16 subpoenas and served
a Notice of Proposed Litigation on several
large healthcare insurers.

The notice claimed that the Ingenix UCR
payment databases used to reimburse
non-contracted providers are not accurate.

AG asserted that UCR data artificially
lowered amounts paid to providers and
Increased patient responsibility.



In January 2009 United Health Group
(parent company of Ingenix) reached a
settlement with the New York Attorney
General.

Aetna, CIGNA, Wellpoint/Empire Blue Cross
also settled.

All agreed to cease using Ingenix data In
setting non-par payments and pay
collectively almost $100 million for use in
establishing an independent database to
compile provider payment rates.



Once the new database becomes available,
Ingenix will discontinue its charge
databases.

Payer use of Ingenix databases to
determine non-par payments IS common.

Much uncertainty exists until the new
Independent database Is created.

There will be some pressure on non-settling
payers to settle with the New York

Attorney General and begin using the new
database.



The methodology to be used by the new
database to determine prevalling rates has
not yet been revealed.

But it appears the database will incorporate
only charge data and not actual payments
received for the same services.

Payers that determine reimbursement
amounts by what is established in the plan
documents are not required under the
NYAG settlements to use the new
database.



U.S. Senate Committee on Commerce,
Science and Transportation has
conducted hearings entitled “Deceptive
Health Industry Practices - Are Consumers
Getting What They Paid For” obtaining
testimony from consumers, the NYAG,
AMA, United, and Ingenix.

Committee Chairman John D. Rockefeller IV
(D-WV) stated the goal is “to ensure that
the practice of underpaying for out-of-
network doctor visits Is ended . . .”



Payers that have settled with the NYAG
have been sued by plan members and
providers alike in class action litigation.

Plaintiffs are alleging violations of unfair
competition laws, antitrust and conspiracy
under the Racketeer Influenced and
Corrupt Organizations Act.

It Is safe to assume that the controversy
over out-of-network pricing is far from
over.



That would be fine if charges were
reflective of the reasonable value of
the services delivered.

Oftentimes that I1s simply not the case
In particular for hospital services.



Try to negotiate a reasonable amount.
Jse third party pricing services.
Jse billed charge databases.

Jse Medicare allowable amounts and
agree to pay a percentage above that
for commercial services.




PAY A REASONABLE AMOUNT EVEN IF
YOU CAN'T NEGOTIATE THE AMOUN
WITH THE PROVIDER.

e Tendering a reasonable payment may
prevent collection activities.

e Balance billing issues.



CONSIDER LITIGATION IF MEMBER
BILLING IS A PROBLEM OR THE
PROVIDER ENGAGES IN OTHER FORMS
OF UNFAIR BILLING PRACTICES.

e Consider the practicalities.

 Tendering a reasonable payment may prevent
collection activities.

e Paying a reasonable amount may improve your
chances of obtaining an injunction.
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